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31 L INTRODUCTION
32 This matter involves alleged coontination between Robert E. Kirkland and the campaign of
33  his brother, congressional candidate Ronald H. Kirkland. The complaint alleges that Robert
34 Kirkland spent large amounts of his own funds for public communications — reported as independent
35 expenditures - in support of the candidate and Kirkland for Congress and Ronald H. Kirkland, in his
36 official capacity as treasurer (“the Committee”). The complaint primarily asserts that Robert
37 Kirkland’s communications, and specifically his use of the Committee’s campaign “slogan,” was
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based on information shared with him by the candidate and the Committee. Respondents deny that
they coordinated any of the communications, and have submitted affidavits to that effect. Robert
Kirklﬁud’s response also states that the wording was generic, commonly used, and was based on
public sources. As discussed in more detail below, the explanation for how Robert Kirkland came to
use the similar content does not appear to be factually supported by the available information.
Accordingly, it Yves mot appear that we have complete infbymation os to how the similarities cane to
exist.

The affidavits with the responses appear to sufficiently rebut that Robert Kirkland and Brad
Greer, the politiéal consultant for his expenditure effort, who were both valunteers with the
Committee during January 2010 when they contracted to undertake the effort, advised anyone else
associated with the Committee of the planned expenditures in advance of their distribution.
However, they do not specifically describe what activities the two engaged in while volunteering
with the Committee, oth_er than generally advising the candidate (Greer) or the campaign (i{oben),
raising funds (Robert), scheduling (Greer), and making recommendations on the hiring of campaign
staff (Greer). The alfidavits also do not specifically speak to whether Robert Kirkland, o.r t;specially
Greer, who was an experienced political consultant, bad any involvement with the Committee’s
madia strategy or the creatian ef its public commanicatitms. While generatly denying that there
were any common vendors, thaxe is insufficient informetion to determine whethar Greer, while not
paid by the Committes, qualified as a common vendor and used or conveyed to Robext Kirkland
information about the Kirkland campaign plans, projects, activities or needs which was material to
the creation, production or distribution of Robert Kirkland’s communications.

The affidavits deny, with conclusory statements, that there was any suggestion or request,

substantial discussions, or material involvement between Robert Kirkland and others associated with
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his expenditure effort on the one hand, and the candidate and Committee staff on the other.
However, the affidavits do not provide sufficient factual information to allow the Commission to
analyze whether the conclusions are merited. Specifically, there is inadequate information to
determine whether Greer had actual authority to engage in activities involving the Committee’s
communications, such that he was an “agent” of the Committee at the same time he was discussing
and signing a contract with Robert Kirkluad to create and produce future sommunications. In
addition, the affadavits do not addrass the timing, nature, and smope of the discussions that Robert
Kithinnd and Greer bad with each atitr in Janvary 2010 concernirg the planned future expeuditures.
On balance, based an the complaint and the responses and other available information, we
believe an investigation is warranted to gather facts to determine whether the communications at
issue were coordinated based on Greer qualifying as a “common vendor” or as an “agent.”
Therefore, we recommend that the Commission find reason to believe that Robert Kirkland violated
2U.S.C. § 441a(a)(1)(A) by making excessive in-kind contributions to the Committee in the form of
coordinated expenditures, and that the Committee and Ronald H. Kirkland, in his official capacity as
treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b) by knowingly accepting and failing to disclose
excessive in-kind contributions. We furtler recormmend titat the Conmmission take no action at this

time as to the candidate, Ronald H. Kirkland.
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II. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

Ronald Kirkland was a candidate in the August 5, 2010 Republican primary for Congress in
Tennessee's Eighth District.! He filed a statement of candidacy with the Commission on January 13,
2010. Between mid-December 2009 and Pebruary 7, 2010, Ronald Kirkland’s older brother Robert
served as a Committee volunteer, axvising it “on various matters” and fielping it “to raise funds.”
Rebert Kirbland Response, Affidgvit of Robert Kirklani 44-5 (“Rohzut K. Aff.”). Baiween
Deceraber 14, 2009 and January 31, 2010, Brad Greer also served as a Committee volunteer,
“assisting in scheduling, advising the candidate, and making recommendations on the hiring of
campaign staff.” Robert Kirkland Response, Affidavit of J. Bradley Greer 43 (“Greer Aff.”).

On January 21, 2010, Robert Kirkland signed a contract with Greer, whereby Greer agreed to
serve as a consultant to an “independent expenditure effort” to be financed by Robert Kirkland.
Robert K. Aff. §7. In addition to hiring Greer, Robert Kirkland retained legal counsel to advise him
on his independent expenditure effort. Jd. at §6. Robert Kirkland’s April Quarterly Report of
Independent Expenditures (FEC Fortt 5) shows an initial $10,000 payment on February 1, 2010, to
the law firmn of his current counsel, followed by a first payment to Greer for “Political Strategy
Consulting” on Febreary 5, 2010. Greer states that he bas bnil na involvament with the Committee
or any of its activitas since January 31, 2010; Rabert Kirklard states his own invelvement ondzd on
February 7, 2010. Greer Aff. §4; Robert K. Aff. 95.

On or about March 26, 2010, Robert Kirkland appears to have disseminated communications

via a website, www.ivoteconservative.com. Robert K. Response at 4. The home page of the website

! Kirkland lost the primary election, placing second with 24% of the vote. The winning candidate garnered a 48%
share.
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contained the following header: “Ron Kirkland (.) Conservative for Congress(.) Join a
Proven-Trusted-Conservative fighting for Tennessee values.” www.ivoteconservative.com. See
Attachment 1. Robert Kirkland’s first public communication in support of Ronald appears to have
been a March 26, 2010 radio advertisement that contained, in part, the following text: “That’s why
Ronald Kirkland is running for Congress. Proven. Tested, Conservative.” Complaint at 2.2 The
advertisement ends with the following disclaitner: “Rebert Kirkland s responsible for the content of
this advertisement. Paid for by Rabert Kirklamd and nat authorizad by any camdidate or candidate
commitiee. Go to www.ivateconservative.com.” Jd. Subsrquent to these communications, Robert
Kirkland appears to have paid for a campaign mailer and television ads in support of his brother’s
candidacy in April 2010, as well as Ron Kirkland yard signs in mid-May 2010, and newspaper ads
starting in late May 2010. See, e.g., Robert K. Response at 4. The mailer, like Robert Kirkland’s
website, prominently displays the phrase “proven, trusted, conservative.” Jd. at Exhibit 7 (See
Attachment 2). Although we do not have copies of the yard signs or the newspaper ads, we have
scripts or copies of what appear to be three television ads.> As of August 5, 2010 (the date of the
primary election), Robert Kirkland has reported spending $1,017,136.29 in independent expenditures
in support of Ruelt Kirkland, which inclade paynrents for reseurch, polling, pelitical and media

ccmnulting, matlers, website design, legal fees, and television, radio, and newspaper ndvartisices.

2 The six-page complaint did nat include numbered pages; accordingly, we have inserted our own numbers. Also,
although the complaim suggests that the ad may have been broadcast as early-as March 22, 2010, the respenses and
FEC filings clarify that March 26 was the first dite. See, e.g., Robert Kirkland Miscellaneous Report dated April 5,
2010; Robert K. Aff. §7.

3 The complaint quotes from the script of a television ad that allegedly began airing on April 6, 2010. Complaint at
2. The seript twive uses the vord “trust™ but dees st lclude de phrase “proven, trusted, consarvative.” We were
able to downtoad tikese 36-secocd video ciips frem Robert Kirklasi’s webtiee, witish appuars w have cemsed
operatiom shortly after the Augms: S primary election. Oue vidao clip comuias the samse text as tie scriptt inchaled
in the complaint; the second video ends with the statement “Dr. Ron Kirkland, a true conservative for Congress,” but
does not contain the above phrase, the third video clip contains statements such as “[Ron Kirkland is] uniquely
qualified to run for Congress” but does nok contain the phrase.
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Although the Committee did not provide a copy of any of its communications with its
response, the candidate appears to have subsequently posted various ads on the Internet using the
same or similar slogans and themes as those contained in Robert Kirkland’s communications.

See http://www.youtube.com/user/DrRonKirkland (last visited 9/23/ 16). One ad, running for one
minute and 41seconds, entitled “Who is Ron Kirkland?™ (posted on 4/21/10), ends with the
candidat= stating “These ideas are proven, trusted, conservative, and so om I. I'm Ron Kirkland
and I appeaciste your suppert.” A 30-second ad entitled “Ron Kirkland Tennzssee(posted
5/17/18) cortains short clips of a speaker saying “Proven” (wani “PROVEN” an screen), then a
second speaker saying “Tmed” (word “TRUSTED” on screen), then the first speaker saying
“Conservative” (word “CONSERVATIVE” on screen). A third ad, also 30 se;:onds, entitled
“Kirkland Responds” (posted 6/15/10), ends with the candidate stating “Our Tennessee values
are proven, trusted, conservative, and so am I. You can count on me to fight for you in
Washington.” .

The complaint alleges that the respondents have violated the Act by making and receiving in-
kind contributions in excess of the Act’s limitations. Specifically, the complaint alleges that the
website, telewision ads, and sadio ads paid for by Robert Kirklund oonstituted coordinated
comnmuoications urder 11 C.F.R. § 109.21 based on (1) their use of the Committac’s campaiga
“slogan™ (“proven, trusted, conservative™), (2) statements made by the campaign manager showing
that Robert Kirkland suggested making expenditures in suppart of his brother and that the
Committee assented to the suggestion, (3) the “close familial tie” between Ronald and Robert

Kirkland, and (4) Robert Kirkland’s enthusiastic support of his brother’s candidacy, as demonstrated

4 In addition, the complaint included an email communication from the candidate, dated April 4, 2010, as well as a
copy of the home page on the Committee’s website. See Attachments 3-4.
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by a February 6, 2010 fundraising email he sent. The complaint alleges that the communications are

subject to in-kind contribution limits far lower than the amounts reported on Robert Kirkland’s Form

5.5 The complaint further alleges that the disbursements shquld have been reported as in-kind

contributions.

In denying the allegations, Robert Kirkland’s response makes the following arguments,

supported by affidavics frozn Kicklard and his indepentient expemiiture consaltants Brad Greer and

Terry Benham:

Tie: fact that Robert Kirkland is Ronald Kirkland’s brother is legally irrelevant to a
coordination analysis. The affidavits each deny that Ronald Kirkland or anyone
associated with his campaign was materially involved in any of the independent
expenditures, or that there has been any request or suggestion or substantial discussion, as .
defined at 11 C.P.R. § 109.21(d).

Robert Xirkland avers that he ceased all inveslvement with the Kirkland campaign and
congulted with vounsel before making any independent expenditures in order to ensure
compliance with the law. Robert K. Aff. {5, 6.

Brad Greer tarminated his imvalvement with the campaign an Jamiary 31, 2010, a day
before he started his consulting work for Robert Kirkland. Greer Aff. 114 ,5.

Although Ronald Kirkland’s campaign manager, Brent Leatherwood, was quoted in a
news article (Att. 8 of the complaint) as having knowledge of Robert Kirkland's
independent expenditure effort, this knowledge stemmed from the public broadcast of the
radio ads.

No common vendors or farmar employera were ievolved with iie: independent
expenditnme:  Former volunteers Robert Kirkiand and Bred Grene are not farmer
employees under the regulatory definition.

Robert Kirkland’s use of the phrase “proven, trusted, canservativo” in some of his
independent expenditures does not satisfy the republication standard because the
language is too generic amd general.

5 The Committee’s FEC reports stiow ther Rebert Kirkland mzde a $2,400 ptimary election contribution =id a
$2,400 general eleetinn connibestion, both aa Jmeery 14, 2010. Accordingly, he had reached his 2010 cycle
contribution limit to the Committee before he started making expenditures in support of Ronald Kirkland.
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e The phrase “proven, trusted, conservative” was based on a biography posted on the -
Kirkland canqpaign’s wibsite timt Biad Greer read and decided to use as a promimat
theme in the independent expunditures.®
The Committee’s response, supported by affidavits from candidate Ronald Kirkland, his
“general consultant” Joel McElhannon, and his campaign manager Brent Leatherwood, makes the
same or similar arguments as in Robert Kirkland’s response, but provides further details on certain
points:
e McElhannon developed the language “proven, trusted, conservative™ for use in the

Committee’s communications and has used that language in previous campaigns.
McElhanton Aff. §17.

o The Committee first used the phrase “proven, trusted, conservative” in a February 26,
2010 fundraising letter (one month before Robert Kirkland’s first independent
expenditure) and on the Committee’s website on April §, 2010.

e McElhannon states that he has never met or spaken to Robert Kirkland, that he has kad
no material involvemeat in any af Robert Kirklend’s ads, and that he never conveyed any
campaign plans, projects, activities or needs “for the purpose of producing or distributing
the comnnmnisations.” MoElhmnan Aff. 115, 9, 10.

B. Legal Analysis

1. Overview

The central issue in this matter is whether advertisements paid for by Robert Kirkland in

support of candidate Romnid Kirkland were, in fact, independent expenditures, as reported, or

whether they were coardinated with the Kirkiand Committee.” The central allegation regarding

6 Robert Kirkland’s response also claims that the complaint is defective because the complainant failed to include
his atklams. See 11 C.F.R. § 111.4(b)X1). Hoviever, the envelope containing the camiplaint inclizded the address.

7 That Robert and Ronald Kirkiand are brothers and that Robert previously sent a fundraising email are irrelevant
since those same facts equally support Robert Kirkland's desire to undertake an independent expenditure effort to
assist his brother’s candidacy. In addition, it appears that the Committee’s response, including the affidavit of
campaign manager Brent Leatherwood, is sufficient to rebut the alléged coordination based on press statements
reportedly amade by him. On April 8, 2016, Leatherwood reportedly stated that “[e]arly en, Robert [Kirkland}
decided he wanted to do an independent expenditure effort” in order to “level the playing field,” but he also noted
that the brothers had cut aff all comrmumication and that the campaign had “no Imowledge of what ia baing done

there and what [Robert] is planning to do.” Att. 8 of Complaint. The Committee contends thot Leatherwood had no
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coordination is based on Robert Kirkland’s use of what appears to have become a key theme or
slogan in the candidate’s campaign (“proven, trusted, conservative™). While the individual words
are generic, and the use of the phrase is not unique to the Kirkland campaigy, its prominent use in
both Robert Kirkland’s and the Committee’s communications materially reinforced the campaign’s
message in a shorthand manner such that if coordinated, Robert Kirkland’s communications wc;uld
appear to be in-kind contributiens.!

While Reiert Kirkiamd’s response provides an emmﬁon for how his communications
came to prominantly ase the sains or similar slogan as the Cammitiee’s communicaticass, that
explanation does not appear to be supported by the available information. Greer states that he
“deci&ed to use [the] phrase as a prominent theme” in Robert Kirkland’s expenditures based on his
reading of a biography of Ronald Kirkland that was posted on the Committee’s website. Greer Aff.
916. See also Roben K. Aff. §16. Robert Kirkland’s response did not provide a copy of the
biography. However, none of the words, “proven, trusted, conservative,” appear, alone or in
conjunction, in the biography posted on the Committee’s website as of April 13, 2010. See
Attachment 5. Indeed, Joel McElhannon states that the Comunitiee’s first use of the phrase on the
caxnpaign wibsits was not uatil April 5, 2010. McElwennon Aff. §16. Aucarding to McElhannon,
the Committas initially used the phrase “in a campainn fundraising letter nu February 26, 2010.” /d.

at J15. The Commidtee did not provide a copy of the letter, ar indicate whether a copy lsexd been seut

knowledge of the independent expenditure effort before Robert Kirkland started airing radio ads in late March, and
Lemherwood stares in tds affidnvit thar ke bas had m arstexial involvuzm th 8ccisions enyreaaming ey ef
Kirkland's ads and did not convey any campaign plans, projects, activities or needs to Kirkland or his agents.
Committee Response at 5; Leatherwood Aff. 77, 8.

% Robert Kirkland’s website communications would be appear to be exempt from being treated as “contributions”
under the Act, even if tkey weze ceordinated with the Committee. Sea 11 C.FR. § 160.94 (24 individunl’s
uncampensated pesscna) services relsted ta Internet astivities, or his or her use of equipmant ar services for
unenmpensated Intomet activitics, is not o contribution whether that individual is “acting independestly or in
coordination with any candidate [or] authorized committee”).
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to Robert Kirkland or Greer. In any event, the affidavits do not appear to adequately explain how
the two sets of communications came to include the same or similar language.

Under the Federal Election Campaign Act of 1971, as amended (“Act”™), no person may make
a contribution, including an in-kind contribution, to a candidate and his or her authorized political
committee with respect to arry election for Federal o_fﬁce which, in the aggregate, exceeds $2,400.
2U.S.C. § Mla(a)(1)(A); see 2 U.S.C. § 431(8)(a)(i), 11 C.F.R. § 100.52(d)(1). The Act defines in-
kind contributions as, inter alia, expenditures by any persen “in cooperatian, consnltaticn, or
cormert, with, ar at the request or suggestion of, a aandidate, his authorized palitical committees, or
their agents ....” 2 U.S.C. § 441a(a)(7)(B)(i).

A communication is coordinated with a candidate, an authorized committee, a political party
committee, or agent thereof if it meets a three-part test: (1) payment by a third party, (2) satisfaction
of one of four “content” standards, and (3) satisfaction of one of six “conduct” standards. See
11 C.F.R. § 109.21. In this matter, the first prong of the coordinated communication test is satisfied
because Robert Kirkland is a third-party payor. The second prong of the test, the content standard,
also appears to be satisfied. Since the advertisements were reported as independent expenditures, it
seem:s reasonable to infer at this Juncture that they either centairred expreys advocacy or featured a
claurly idaniified camilate and were disseinimatal in the canclidnte’s jurisdiction witiiin 90 dayu of

the election® 11 C.E.R. §§ 100.26, 109.21(c)(3) and (4)(i). Thus, whether or not Robext Kirkland’s

? Robert Kirkland's independent expenditure filings indicate that the bulk of his spendimg occurred within the 90-
day window, which began on May 7, 2010.

The D.C. Circuit found aspects of the content and conduct prongs of the coordinated communications regulation at
11 CF.R. § 109.21(c) and (d) invalid but did not enjoin the Commission from enforcing them. See Shays v. F.E.C.,
528 F.3d 914 (D.C. Cir. 2008) (“Shays 11l Appeal”). On August 26, 2010, in response to the Shays I/l Appeal, the
Commission appraved the Fiimi Hrikre ann Expianalion mad Imndiication for Coardinaned Con amesimatians (“Flnal
Rules™). The Final Rales, whick po into effect on December 1, 2010, add a new standard to the content prong of the
coordination rules to cover public communications that are the functional equivalent of express advocacy. The Final
Rules do not atwr the conduet proeg of the caordination males, tmt provide fuxther juctification far retaining e $20-
day time period in the common vendor and former sraployee conduct standards.
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communications were independent expenditures (or disbursements, if they did not contain express
advocacy) or coordinated communications hinges on an analysis of the conduct prong of the test.
2. Common Vendor

One way the conduct prong may be satisfied is if (1) the person paying for the
communication contracts with or employs a commercial vendor to create, produce or distribute the
commmunication; (2) that commercial verider has provided uny of the enumerated services to the
cunrlidete who is clearly identified in the: conmmmicxtion during the previaus 120 days; and (3) that
cammeruiad vendor usos ar ccnveys ta the person paying for the communication information abcut
the campaign plans, projects, activities or needs of the clearly identified candidate, and that
information is material to the creation, production or distribution of the communication (the
“common vendor” standard). See 11 C.F.R. § 109.21(d)(4)."

Regarding the first element, the responses acknowledge that Robert Kirkland, a third-party
payor, contracted with Greer to create, produce and distribute his communications. See 11 CF.R.
§§ 109.21(d)(4)(i) and 116.1(c). “Commercial vendor” means any person providing goods or
services to a candidate or political committee whose usual and normal business involves the sale,
rental, lease ar provision of those goods or services. 11 C.F.R. § 116.1(c). Robert Kirkland’s
response states that Groar “is a pelitioal consultant . . . .” aud various news reports describe Greer as
a “political consultant” er “political strategist™ and identify past campaigns on which he has worked.
See, e.g., John McArdle, “Brotherly Love and Spending Limits” CQ-ROLL CALL, April 13, 2010

(“Greer . . . has worked on several campaigns . . . .”).!! Thus, Brad Greer appears to be a person

19 In common vendor cases, the candidate, or his or her authorized committee, does not receive or accept an in-kind
contribution unless they engage in conduct deseribed in 11 C.F.R. § 109.21(d)X1)(3). See 11 CER. § 109.21(b)X2).

11 The article noted that Greer had served as a volunteer to the Kirkland campaign and included the following quote
concerning his relationship to the Kirklands: “I have known the Kirklands for years and years. . . . When Ron
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whose usual and normal business involves providing political consulting services, leaving open the
question whether he provided those services to the Committee. Given his background, and the
description, though vague, of his services to the Committee, it appears that Greer may have provided
one or more services enumerated at 11 C.F.R. § 109.21(d)(4)(ii) to the candidate during the previous
120 days.'? See Greer Aff. {5 (activities for campaign included advising the candidate and making
recommendations on the hiring of campaign staff).

The affidavits ée not provitt: specific infnrmation as to whether Greer advised the
candidate or the Committas abaut media strategy or future comnmunications, os whether he
participated in discussions or made decisions concerning these subject areas. McElhannon, the
Committee’s general consultant who had used the phrase in previous campaigns, and was the one
who decided to use it prominently in Ron Kirkland’s campaign, states in his affidavit that he
contracted with the Committee on January 1, 2010, that he never met or spoke to Robert
Kirkland, and that he never conveyed the Committee’s campaign plans, projects, activities or
needs to Robert Kirkland or anyone acting on his behalf “for the purpose of producing or
distrfbuting conmmunications.” McElhannon Aff. 13, 5, 10. As to Greer, McElhannon does not
specifically say he never talked with Gizer, or that he never conveyed to Greer the Committee’s
canmpaign piuns, prejecti, activiiies or needs; ke aniy says that he did not do ae “fos the purpcas
of prorlucing or disttibuting commmnicatione.” However, the sammon vendar standard does not

require that the conveyor of the information to the common vendor know that the cammon

Kirkland announced he was going to run, I did help in an initial phase with some of the basics. . . . [That work
involved] advising about campaign structure, recommending to Ron Kirkland people he might need to meet and
speak with and the wxys campmigns ang am.”

12 Those services include, inter alia: Development of media strategy; developing the content of a public
communication; producing a public communication; selecting personnel, contractors, or subcontractors; or
consulting or atherwise providing pelitiail or media advice. 11 CF.R. § 109.21(d)Y4Xi).
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vendor intends to use it for a future communication. Rather, the conveyance language in the
standard is followed by the requirement that the information conveyed be material to a later
communication. .

The fact that Greer may have provided the enumerated services as a volunteer would not
appear to preclude his qualifying as a “common vendor.” While the Commission considered, but
determined nex 1o, interpret the former emgloyee (or independent contracter) standard at section
109.21(d)(5) to enver veluntencs, thnt was based on ite view that tha wse of the word ‘employee’ in
section 214(c)(3) of BCRA'® was “a siggificant indication of Congressional intent that the
regulations be limited to individuals who were in some way employed by the candidate’s campaign
or political party committee, either directly or as an independent contractor.” Explanation &
Justification (“E&J™), 68 Fed. Reg. 421, 439 (2003). While we have not located any coordination
cases involving volunteer common vendors, the Commission has not similarly expressly limited the
term “common vendor” as excluding volunteers, and the regulation does not state that the political
committee, like the payor of the communications, must have employed or contracted with a
commercial vendor.

As for the third element of the commen vendor standard, we have no information at this time
that Greer used oz eonveyed to Robert Kirkland information about the Kirkland campaign plans,
projects, activities or needs which was meterial to the creation, production or distribution af the
communication. 11 C.F.R. § 109.21(d)(4)(iii). However, in other common vendar cases where the
Commission had little or no information as to this element, the Commission has made reason to
believe findings where the respondents submitted limited responses with no affidavits, see, e.g.,
MUR 5502 (Martinez), or submitted affidavits that did not squarely address the issues. See, e.g.,

13 The reference to section 214(c)(3) of BCRA (Bipartisan Bipartisan Campaign Reform Act of 2002, Pub. L. 107-
155, 116 Stat. 81 (2002)) is included i 2 footnete to 2 U.S.C. § 481a(a)7)(Bi).
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MUR 5598 (Swallow), MUR 5415 (Club for Growth). In each of these cases, the Commission
approved an investigation to determine whether the use or exchange of information occurred as
described in 11 C.F.R. § 109.21(d)(4)(iii), and the same approach appears warranted here.
3. Request or Suggestion/Material Involvement/Substantial Discussion

The conduct prong may also be satisfied when, inter alia, (1) a communication is created,
produced or distributed at the request or suggestion of the candidate or his or her authorized
committae, or at the suggesticn of thr peranr paying for the communication, and the oondidate or his
or her commmittee assents to that suggestiun; (2) the caadidate or ivs or her authorized committes is
materially involved in certain decisions regarding the communication; or (3) the communication is
created, produced or distributed after one or more substantial discussions about the communication
between the candidate and his or her authorized committee and the payor and his or her agents.
11 CFR. § 109.21(d)(1)-(3). If Greer, or both Robert Kirkland and Greer, were Committee
“agents,” then it is possible their conversations with each other — particularly around the time they
entered into the independent expenditure contract but before leaving the campaign — may satisfy one
or more of these standards of the conduct prong.

The Commission’s regulations state that “amy reference [in the coordination provisions] to u
candidote, or a candidate’s asthorizod committee, . . . includes an agent thereof.” 11 C.F.R. |
§ 109.20(a). It appears that the Commission intendad that both employees ant volunteers can
qualify as agents. See Revised E&J for “Definitions of ‘Agent’ for BCRA Regulations on Non-
Federal Funds or Soft Money and Coordinated and Independent Expenditures,” 71 Fed. Reg. 4975,
4977-78 (2006) (Commission’s post-BCRA definitions of agent capture, as opposed to the pre-

BRCA rules, a larger set of individuals, including volunteers, and “create the appropriate incentives
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for candidates . . . to ensure that their employees and volunteers are familiar with, and comply with,
BCRA's soft money and coordination provisions™).

An “agent” is defined at 11 C.F.R. § 109.3(b) as any person who has actual authority, either
express or implied, to engage in certain enumerated activities on behalf of a federal candidate,
including, inter alia:

(1) To request or suggest that a communication be created, produced, or distributed.
(2) To make or authorize a communication that meets one or more of the content standards
set forth in 11 CFR 109.21(c).

(3) To requnst ar suggest that any ather psrson create, produce, or distribute any

comrumnication.

(4) To be materially involved in decisions regarding:

(i) The conteat of the communication;

(i) The intended audience for the communication;

(iii) The means or mode of the communication;

(iv) The specific media outlet used for the communication;

(v) The timing or frequency of the comnmnication; or

(vi) The sizv or prontinence of a printed osanmurtiation, or duration of a communication
by meaas of broadcast, ceble, or satellits.

The responses and affidavits provide no information regarding either Robert Kirkland’s or
Greer's authority as committee volunteers, and only general descriptions of the activities that
Kirkland and Greer engaged in on behalf of the Corzmittee; Kirkland states that his activities
included advising the campaign “or various matters™ and Greeor states that he “advis[ed] the
candidate,” without describing the natre ef his advice. Rebert K. Aff. §4; Gmer Aff. §3. Given that
Greer vaas an exparienced palitical consultant, it ia possible that the candidate er others in the
campaign gave him actual authority, express or implied, to engage in one or more of the activities
enumerated at 11 C.F.R. § 109.3(b) that define an “agent” for purposes of coordination. Without
more specific information about what Greer’s activities were with the campaign, we cannot
determine whether this was the case. It is also possible that Robert Kirkland may have been an agent

by virtue of authority given to him in his advisory role in or around January 2010.
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Robert Kirkland and Greer likely began discussing Kirkland’s plan to make independent
expenditures in January 2010 while they were both still volunteering with the campaign, since
they entered into a contract on January 21, 2010, for Greer to serve as Kirkland’s independent
expenditure consultant. Moreover, Robert Kirkland states that he consulted an unidentified
“political advisor” in January 2010 — who may have been Greer — in determining the “feasibility”
of his making indepondent expenditures. Robert K. Aff. §4. Such cousnitation might also have
innluded plans fer cammumicatians uning the Commitiee’s planned phrase, whith may have bean
sufficient t satiefy the request or suggestion, substantial diecussion, or material involvenzeat,
elements. With regard to material involvement, the E&J states at 68 Fed. Reg. at 434:

[T]t is not necessary that the involvement of the candidate [or candidate’s agent]

. . . be traced directly to one specific connnanication [by the third-party spender].

Rather, a candidate’s [or candidate’s agent’s] . . . involvement is material to a

decision ranarding a particular corammiantion if that oommrenioaiion is oms ai'a

number of communieationa and the cnndidate [or candidate’s agent] ... . wms

materially involvanl in decisions reganditig the strategy for thase commueications.

For example, if n cendidate [or candidate’s agent] i materially involved in a

decision abaut the eontent or timing ef a 10-part advertising campaign, then each

of the 10 communications is coordinated without the need for funher mqmry into

the decisions regarding each individual ad on its own.

The affidavits do not address the timing, scope, content, or extent of the discussions
between Robent Kirklind and Greer srrouraing the sigzing of their contract, ‘and Kirkland did
not submit a eopy of the contract, widch might kave shed more light au thesa mstters.
Accardingly, there is reason to investigate whether Greer or Kirkland were “agents” of the
Committee and, if so, whether their contacts with each other while acting as agents satisfied one
or more conduct standards. See MUR 5440 (The Media Fund) (Commission authorized
investigation to determine whether individual was an “agent” of national party committee for
purposes of coordination, where that individual served on executive comrmttee of party while

directing activities of organization that paid for ads satisfying applicable standards of content
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prong); see also MUR 6056 (Protect Colorado Jobs, et al.) (OGC recommended Commission
find reason to believe that organization may have coordinated mailer with campaign and
authorize investigation focusing on, inter alia, whether individual who may have provided funds
to organization and served as legal advisor to campaign, had actual authority to engage in
activities on behalf of the campaign; Commission voted 3-3 on reason to believe
reeummendations and 6-0 to close file)."*

#. Caiclusion

Based on the foregping, we recommend that the Commission find reason to believe that
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Robert E. Kirkland violated 2 U.S.C. § 441a(a)(1)(A) by making excessive in-kind contributions to
the Committee in the form of coordinated expenditures, and that the Committee and Ronald H.
Kirkland, in his official capacity as treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b) by knowingly

accepting and failing to disclose excessive in-kind contributions.. Given the recommended

investigation, we recommend that the Commission take no action at this time as to the candidate,

Ronald H. Kirkland, in his personal capacity.
II. FROPOSED INVESTIGATION

An investigation to determins whether Robert Kirkiand coordinated the expenditures at

issue with the Committee would focus on whether Greer was a common vendor, and whether

information from the Comaittee was used or oanveyed by him that was material ta Robert

¥ The complaint also alleged that Robert Kirkland made excessive contributions to the Kirkland Committee by
coondinating exnmnditures through the “republishing of camnaign mantriais prepared by a eandiéute” when Robert
Kirkland used the phrase “proved, trusted, conservative.” Complaint at 4, The Commission's regulations state that
the republlcahon of any broadcast or other form of campaign materials prepared by a candidate's authorized
committee shall be considered a contribution for the purposes of contribution limitations and reporting
responsibilities of the person making the expenditure. 11-C.F.R. §§ 109.23, 109 21(d)(6) Since we do not have
enough infarmation at this tie poncoiming what campaisin meterials, if gy, Rebert Kirkland or Greer miny hava had
access io, wo.cannot flly analyze this alleastion. | ]
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Kirkland’s communications in support of his brother’s candidacy. |

In the event that further investigation becomes necessary, we request that the Commission
authorize the use of compulsory process in this matter, including the issuance of appropriate

interrogabiries, document subgioonas, anid deposition subpoomas, as mecossary, gubjeat o

circutation ou a 48-hour tally.
IV. RECOMMENDATIONS

1. Find reason to believe that Robert E. Kirkland violated 2 U.S.C. § 441a(a)(1)(A).

2. Find reason to believe that Kirkland for Congress and Ronald H. Kirkland, in his official
eapacity as treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b).

3. Take no aotion at this thws as ta Ronald H. Kirklaud in his pemonal capasity.
4. Approve the attached Encmai and Legal Analysss.
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5. Authorize the use of compulsory process in this matter.

6. Approve the appropriate letters.

Aﬂy_;uw
“Date

Christopher Hughey
Acting General Counsel

"gus;an L. Lebeaux: g ‘7‘

Acting Deputy Associate General Counsel
for Enforcement

Kt D—

Peter G. Blumberg
Assistant General Counsel

Attorney

Attachments: \

R

Copy of home page of the Robert Kirkland website www.ivoteconservative.com
Copy of Robert Kirkland mailer

Copy of April 4, 2010 email from Ronald Kirkland

Copy of home page of Committee website www.votekirkland.com

Copy of candidate biography on Cammittee website

I_|
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Ron Kirkland for Congress

SKIP TG NMAIN SITE

# Make & Difference-and Support Ron
With a Rnanclal Contribution or By
Volunieering.

oo

STAY INFORMED

Receive Email Updates From the
Kidkland-Oampaign.

| NAME

{ COUNTY

| EMAIL
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Ron Kirkland for Congress

UNI@TCHED LIFE
EXPERIENCE. -

| UNIQUELY QUALIFIED TO
. SERVE TENNESSEE.

Ron 1Grikiand is a ifelong Tennesssan. Bom and remsed In Urven Cliy, he servedien 8 Serghant in the
US Army, including a tour in Vietham as a counterintalligance agent.

Ron samed his undergraduaie degros from the Universtly of Tenneases at Martin and his M.0. from
the Sversiger Femossss Haull Skiensy Came th Wompme, wies e recelvell Ore impta guisited
wmnm‘m«m&-mmummmmdmu
Knomdla, = '

AMMhﬁmmWBWHMnGMMdm
Jackeon Clinle, a muitispecially medical giowp camprising over 120 phyaiciens in 14 West Tennesses
focstions. Twice sslectad by his pears as ono of the "Best Doclors it America,” he has also besn
named one of “America’s Tap Phyaidians”, Ron served as Chair of the Board of American Madical
Growp Association besed in Alaxandria, Visginia, In 2008,

in addition to his mininsl gimaefion, Mi.ﬂl‘lﬂ'mlﬂml"hnil‘. Semi of his mamy roles
fave Included Presidiast of Gw Jackmon Asmar Cli and Prestilant of Mie Unleerally of Tenhasses

* Nefional ¢erel dssaciziion, He 28 nerved on the Ushwrsibre! Tenpnssen @ncondiah Athielic el

and on the boerds:of the Mediaan Counly Chambar of Commsses snd the Jackson Arts Councll. One
of his fevoriie voluntaer aciivilies was coaching youth soccer and basketball for 10 years.

Ron and his wife of 41 years, Carol, settied In Jackson fo raise heir family. They sre the proud

. parents of four chiidren and three grandchildren, The Kirkiands are active members of First Baptist

Church In Jackeon, where Ron sesves as a deacon.

The 8th Congressional BUTIZI covers most OF YWest Tennessee and somm of MIGUIS Tennessoe. Ty
Dlgirict stretches from the mumu’umum.mumnm
b0 o bumagrewnd cayressicnal Ksirt for Ome milions! metien In 3910,

htto://www.votekirkland.com/dr_ron_kirkland.aspx

-m— —

Make » Diorence and Gupport Kon
Wth a Rumelsl Cortribution or By

STAY INFORMED
g~

Recetve Ermall Updates Fram the
Kikiand Campaign

Lnane i

| coumry |

feman

.

Jain Ron in Supporting the Nations!
Movesment to Retum Our Country to
Consfiuonal Conservatism

Have a question for
Ron ebout an issue

betore Congress or
s views on an lssile
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Ron Kirkland for Congress

NEWS
Kiridand Unvells New Website
a0

Jackson physicion's campaign websita haa bean completaly redetigned, sets the standard for
Infunvation and innovation in District 8 race

w-m.mm.mmmummm-—m
webshte In Jeckson today. The site, www.votekirkiand.com, sels & new siandard for those running in
Tennesses’s Eighth U.S. House diatrict

The siis contaings & wasnr of tionmation swaut BY. lWHEanyg erd i views on o inpafernt lssuss
Tacouy wur Couniy. it Mphilgets the ways we con fight belk a=ive the raiitil fbend amantin
Ureaisuiag e sountsy and ofwea & tumwas of avenues for cilizens io stay engaged and updated on
campaign events and importent dates.

“1 am thrilled te introduce ihe most advenced, ‘one-siep’ online resource in this raca for Congress,”
Or. Kirdand said, ) bellove this site will afiow voters concaemed about the direclion of our counbry &
chance to get plugged In and make a difference.”

He-continued, “This now webslte confinues our push 1o fight back against Washington's outrageous

mnmwmmnmmmuh’wmumummmnn
ore fid up. Thit wabslis wi 5o gueend ¥ in Sunnospe’s orlitie Geenmeuity £ asling lu ey

Inaidom ‘onetipe Is encagh.”

Vote!deancianm is oo the mes: user-hiandly anmpaign aite in ididdia o Wait Tensaasas. With 1
nmdgationsd eans, assisl utilily, and the iiecaston it afiass with the canicvie, this wehsliownetsihe
stendacd 83 @ alie (bat eliows voters to ask quesiions aad engage. Whila ather campeigns just tefl you
what they want you to know and tell you what 1o o, Dr. Kiridand's site continues his long tradiion of
Hatening, affering solutions, and answering questions from volters.

Dr. Ron Kirkvimd % e curverviitive Reputiican candidatt: for @t U.S. Congress In Yennessos
Elgin Congrusums DU, (90 is 8 prrsiuen uen et in JBtkson, Tanussson. LN Mu=} st
the eimaeign ol sur Aewadmbaile wer msesil/s snd aem,

http://www .votekirkland.com/newsDetail.aspx TnewsID=9239
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